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IN THE COURT OF THE SESSIONS JUDGE ::::UDALGURI  

 Present : Smti. S. Bora,  
      Sessions Judge,  
        Udalguri.  
 
 

Crl. Appeal No. 29/2016 

    

   Abdul Jabbar.......…………Accused/Appellant. 

     -Vs-  

    State of Assam…………...……………Respondent.  

Appearance :  

 For the appellant    : Mr. T. Boro, Advocate. 

 For the respondent : Mr. P. Bskey, Public Prosecutor  

 Date of hearing      : 29.3.2018. 

 Date of judgment   : 10.4.2018. 

 

J U D G M E N T 

 

1. This appeal is directed against the judgment and order dated 31.8.2016 

passed by Dr. N.C. Bhuyan, Judicial Magistrate 1st Class, Udalguri in G.R. Case 

No.900/14 whereby accused/appellant was convicted under section 406/34 IPC 

and sentenced him to undergo imprisonment for 6 (six) months and to pay fine 

of Rs. 1000/- i/d, SI  for 10 days for the offence u/s 406/34 IPC.  

 

2. The prosecution case, in brief, is that on 14.8.14 Osman Gani lodged 

ejahar before the In-charge of Lalpool Police Out-post, alleging that in the year 

2002 Sheikh Abdulla, abdul Sattar, Abdul Jalil, Abdul Jabbar, Gulam Rabbani, 

Mazam Hussain, Abdul Latif, Md. Jaban Ali, Allaludin Ahmed and Mainul Hoque 

opened one Kaylan Saving Scheme under Kaylan Self Help Group at Lalpool. 

Initially it was working properly but later on there was anomaly of money at 

the time of returning the same to the public. After taking account it was found 

that Rs.8 to 10 lacs was criminally misappropriated by the collector Sheikh 
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Abdullah. Treasurer, Assistant treasurer and some of the members were also 

involved in that misappropriation during the period from 2008 to 2011. Though 

the informant requested the accused persons to return the money but they did 

not return the money.  Hence he filed the case. On receipt of the F.I.R., I/C, 

Lalpool Police Out-post forwarded the same to the O/C, Rowta P.S. for 

registering a case. On receipt of the ejahar Rowta PS Case No.85/2014, U/S- 

406/420/34 I.P.C. was registered. Police held usual investigation and at the 

conclusion of the investigation laid charge-sheet against the accused/appellant 

u/s 406/420/34 IPC.  

 

3.  On the appearance of the accused person before the court, the learned 

court below furnished copy of necessary police papers to them. Upon hearing 

both sides and perusal of materials on record, the court below framed charge 

against the accused person for the offence punishable u/s 406/34 IPC and 

charge was read over and explained to the accused to which he pleaded not 

guilty and claimed to be tried.  

 

4.  The prosecution in order to bring home the charge against the accused 

person examined seven witnesses, whereas, defence declined to adduce 

evidence. In his statement recorded u/s-313 CrPC the accused/appellant 

denied to have committed the alleged crime.  

 

5.  The learned court below at the conclusion of the trial found the 

accused/appellant guilty and convicted him u/s 406/34 IPC and sentenced him 

as mentioned hereinabove.  

 

6.  Being highly aggrieved and dissatisfied with the impugned judgment 

and order aforementioned, the accused/appellant preferred this appeal 

contending that the learned court below failed to appreciate the evidence on 

record in its proper perspective, that the court below erred in law and fact. It is 

submitted that the impugned judgment and order are liable to be set aside and 

the accused/appellant is entitled to get acquittal.  
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7.  I have heard argument advanced by learned counsel of the parties and 

perused the case record.  

 

8. The prosecution side examine informant Usman Goni as PW.1. He 

stated that he is the informant and he knows the accused persons. Kalyan Self 

Help group collected money from them for saving scheme. Later on there was 

the anomaly in the account. However, later on the accused persons gave him 

the amount.  

 In his cross examination he stated that as he has got the money so he 

does not want to continue with the case. He has no objection if the accused 

persons are acquitted.  

8. PW2, Akkas Ali stated that he knows the informant as well as the 

acused persons. The incident took place at about 1 year ago. He deposited Rs 

40/-on daily basis to the accused Majam Ali. About Rs 15,000/- was deposited. 

When the amount was not received by Usman Ali, he filed this case. Later on 

they were informed that due to anomaly in the account they did not get the 

money. 

 In his cross examination PW2 stateed that he has got the money. He 

has no objection if the accused persons are acquitted. 

9. PW3 Rafiqul Islam stated that he knows the informant and the accused 

persons. The incident took place about 2 year ago. The accused persons 

opened one Bank at Lalpul. He deposited rs. 20/- in one account and Rs. 30/- 

in another account in the Bank opened by the accused persons. He did not 

receive the amount deposited by him for some time. However later on he 

received his amount.  

 In his cross examination PW2 stated that he has got the money. He has 

no problem if the accused persons are acquitted of this caes.  

10. PW4, Amej Ali stated that he knows the informant and the accused 

persons. About 2 years ago one self help group (Bank) was opened by accused 

persons Usman Gani, Abdul Jalil, Mazam, Gubbar, Rabbani and some other 
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persons. He used to deposit Rs. 300 per week in the office opened at Laalpul. 

He was given one passbook for my account. Many other persons deposited 

money in their account.l Later on the bank opened by the accused persons was 

closed by the accused persons. When he asked about his money, the accused 

persons did not return his money. He has heard that some of the persons got 

their deposited money, but some of the persons did not get their money. 

 In his cross examination PW4 stated that the accused persons gave him 

one passbook but they took it later on saying that they would return his 

money. His account number was 2195 or like that. The accused persons 

collected Rs. 300/- per week. He gave money to accused Rabbani. He has not 

seen his passbook today in the court.  

11. PW5 Ainul Hoque stated that he knows the informant as well as the 

accused persons. The incident took place about one year ago. He opened two 

accounts in the Kalyan Self Help Broup opened by the accused persons and 

used to deposit Rs. 20/- on daily basis in one account and Rs. 50/- on daily 

basis in the other account for 20 months. Later on he got money deposited in 

the account where he used to deposit Rs. 20/- on daily basis, after 20 months. 

However he did not get the money deposited in the account where he used to 

deposit Rs. 50/- on daily basis after 20 months. He asked the accused persons 

to give his money. However the accused persons stated that they have no 

money and hence they cannot give his money.Then he handed over his 

account book to police where he used to deposit Rs. 50/- on daily basis. Ext.-3 

is his account book bearing no. 1425/D. later on he came to know that one 

case is lodged against the accused persons. 

 In his cross examination PW5 stated that he opened the accounts. He 

does not remember the President of Kalyan Self Help Group. He told police 

about the incident.  

12. PW6 Abdul Rahim stated that he knows the informant as well as the 

accused persons. The accused persons took one of his rooms on rent and 

opened Kalyan Self Help Group for about five years. He does not know about 

the function of the group. 
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 In his cross examination PW6 stated that he went to the room and used 

to take rent from the accused persons. He does not know about the alleged 

incident. 

13. PW7, Amir Hussain stated that on 14-08-2014, while he was working as 

I/C at Lalpool police out post under Rowta police station, on that day he 

received one FIR from Usman Gani. Then he entered a GD entry and 

forwarded to Rowta P.S. Accordingly one cae was registered Rowta P.S. and he 

was asked to investigate the case. He seized some document from the 

informant. Then he went to the place of the occurrence. At the place of the 

occurrence he drew the sketch map, and took the statement of the witnesses. 

At the place of the occurrence he seized some Passbooks opened under Kalyan 

scheme as given by some of the witnesses. He also arrested the accused 

namely Abdul Zabar and Mazam Ali and forwarded to court. Later on other 

accused persons abdul Sattar, Abdul Zalil, Jaban Ali, Golam Robbani, Sheikh 

Abdula came to the police station with the bail allowed by the Hon’ble Gauhati 

High Court. So he allowed them to go on bail. He seized two seals and two 

proceeding books, 41 numbers of pass books from defferent persons who had 

the account in the Kalyan Self Help Group. There after he submitted the charge 

sheet U/S 406/420 IPC against accused persons Abdul Sattar, Abdul Zalil, 

Jaban Ali, Golam Robbani, Sheikh Abdula, Abdul Zabar and Mazam Ali. 

 In his cross examination PW7 stated that Osman Gani was the 

president of Kalyan Self Help Group. The name of the secretary of Kalyan Self 

Help Group is not mentioned in his case diary. There were eleven members in 

the Kalyan Self Help Group namely Abdul Sattar, Abdul Zalil, Jaban Ali, Golam 

Robbani, Sheikh Abdula, Abdul Zabar and Mazam Ali, Abdul Latif, Allauddin 

Ahmed, Mainul Haque. The statement of Abdul Latif Allauddin Ahmed, Mainul 

Haque are recorded. But Abdul Latif, Allauddin Ahmed, Mainul Haque are not 

made witnesses in the case. He has not mentioned in the seizure list, the name 

of the persons from who he seized the passbooks. But he has taken the 

statement of 2/3 persons from whom he seized the passbook. The statement 

of the seizure witnesses as mentioned in Ext.-2 is not recorded him. PW Amez 

Ali did not say to him that his passbook was taken by accused Zalil and 
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Rabbani. He did not seize any money receipt from Amez Ali. He did not seize 

the passbook of Amez Ali. PW Amez Ali did not lodge a case alleging that his 

money was misappropriated by the accused persons. PW Ainul Haque said to 

him that he had one passbook in Kalyan Self Help Group. PW Ainul Haque did 

not lodge a case alleging that his money was misappropriated by the accused 

persons. He did not record the statement of the peron named as ‘Salam’. He 

has not mentioned in the seizure list exhibited as Ext. No. 2,. The name of the  

persons from who he seized the passbooks. He has not mentioned the 

numbers of the passbooks in the seizure list. He seized the proceeding books, 

seals in the police station as produced by the informant. He went to the Kalyan 

Self Help Group and nothing was found in the office of Kalyan Self Help Group. 

He searched for the ledger book of Kalyan Self Help Group. However it is not 

mentioned in the case diary. He did not record the statement of Abdul Kadir. 

Initially one GD entry was made by him and extract copy of the same is with 

the case diary. Extract copy of GD entry 350 is not submitted in the court.      

14. I have perused the evidence on record. 

15. According to PW1, Kalyan Self Help Group collected money from them 

for saving scheme. Later on there was anomaly in the account. Later on, the 

accused gave him the amount. 

16. This witness who was one of the account holder of Self Help Group, has 

not deposed in support of prosecution and has not implicated the accused with 

the alleged commission of offence. 

17. According to PW2, he deposited money on daily basis to accused 

Majam Ali. When the amount was not received by Usman Ali, he filed this case. 

They did not get money. In cross examination he has stated that he got 

money. 

18. According to PW3 he received his money later on which was deposited. 

This witness has also not implicated the accused with the alleged commission 

of offence. 
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19. According to PW4 he used to deposit money in one Self Help (Bank) 

opened by accused persons Usman Goni, Abdul Jalil, Mazam, Gubbar, Rabbani 

and some other persons. Later on the Bank opened by the accused persons 

was closed. The accused persons did not return money. He heard that accused 

persons got their deposit but some did not get their money. This witness has 

not stated that accused persons misappropriated the money. 

20. In order to bring home the guilt of criminal breach of trust to the 

accused it must be established that the accused was entrusted with  property 

or any dominion over the property and that the accused misappropriated the 

property or converted to his own use. 

21. Let us see whether the accused had dishonest intention  to 

misappropriate money at the moment of taking possession. The 

accused/appellant opened a Self Help Group (Bank) and collected money. But 

due to anomaly by the accused they had to close the Self Help Group and 

returned money to some persons but could not returned money to all account 

holder. There is no evidence  to show that the appellant converted  money to 

their own use. If the appellant had dishonest intention, they would not return 

money before lodging the ejahar. None of the prosecution witnesses had 

stated accused had dishonest intention to misappropriate the money. There is 

no concrete and direct allegation against all the appellants ascribing any 

definite role to each one of them in the offence alleged. What transpires from 

evidence of PWs is that the appellant had no intention at the time of taking 

possession of money. That apart, Books of account holders were not produced 

so it cannot be said that who were the account holders. 

22. On a conspectus of all these facts and circumstances as well as the 

assessment of evidence on record, I am constrained to hold that the 

prosecution has failed to proved the charges against accused/appellant. The 

orders of conviction and sentence passed by the learned JMFC, Udalguri in GR 

case No.900/2014 is set aside.  

23.  In the result, the appeal is allowed. The judgment and order dated 

31.8.16 passed by the learned Judicial Magistrate, First Class, Udalguri in GR 
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case NO.900/14, is set aside. The appellant/accused is acquitted and set him 

at liberty forthwith.  

 

24. Bail bond stands discharged. 

 

25.  This appeal stands disposed of on contest.  

    

26.   Send down the G.R. case record with a copy of this judgment.  

 

27. Given under my hand and the seal of this court on this the 10th     day 

of April/2018.  

 

Dictated and corrected by me     Sessions Judge,  
            Udalguri.  
       

           Sessions Judge,  
               Udalguri. 
 
 
 


